
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

Buffalo Skat ing C1ub, fnc.

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28

for the Period 6

29 of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1Lth day of January, 1980, he served the within not ice of Deterninat ion by mai l
upon Buffalo Skat ing Club, Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
fo l lows:

Buf fa lo  Skat ing CIub,  Inc.
Dann Memorial Rink
Buf fa lo ,  NY 14216

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the

United States Postal Service within the St.ate

That deponent further says that the said
and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

11 th  day  o f  January ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI,{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Buffalo Skat ing Club, Inc.

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 28

for the Period 6

29 o f the Tax Law

72-5 3r /75 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of Determinat ion by mait
upon Joseph Augustine the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Joseph Augustine
444 Statler-Hilton
Buffalo, NY 74202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative

the pet i t ioner herein and that the address set forth on said wrapper t
known address of the representat ive of the pl t i t ioner.

Sworn to before me this

11 th  day  o f  January ,  1980.

o f

the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

January  11 ,  1980

Buffalo Skat ing Club, Inc.
Dann Memorial Rink
Amherst & Colvin
Buffalo, NY 74216

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrative Ievel.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the Stat.e Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and musL be commenced
in the Supreme Court of the State of New York, Albany County, within 4 rnonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph Augustine
444 Stat ler-Hi l ton
Buffalo, NY 74202
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

BUFFAIO SKATING CLUB, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Period June 1 ,  1972 through May 31, 1975.

CORRECTED
DETERUINATION

Appl icant,  Buffalo Skat ing Club, Inc.,  Dann Memorial  Rink, Anherst &

Colvin, Buffalo,  New York \4276, f i led an appl icat ion for revision of a determi-

nat ion or for refund of sales and use taxes under Art ic les 28 and 29 of the

Tax Law for the period June 1 ,  1972 through May 31 ,  1975 (Fi le No. 16856).

A smal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,

at the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New

York, on July 21, L978 at 10:45 A.M. Appl icant appeared by Joseph August ine,

Esq. The sales Tax Bureau appeared by peter crotty,  Esq. (paur lefebvre,

E s q .  ,  o f  c o u n s e l ) .

ISSI]ES

I. Whether the applicant is an educational organlzat-ion exempt from tax

under  sec t ion  1116(a) (4 )  o f  the  Tax  Law.

II. Itlhether the applicant is an athletic club within the meaning and

in ten t  o f  sec t ion  1105( f ) (2 )  o f  the  Tax  t raw.

I I I .  Whether the appl icant,  i f  an athlet ic club, is l iable for sales Lax

on dues and ini t iat ion fees which r+as not col lected from i ts members.

FINDINGS OF FACT

1. 0n June 21, 1976, the Sales Tax Bureau issued nult ip le not ices and

demand for payrnent of sales and use taxes due against appl icant,  Buffalo



-2 -

Skating Club, Inc.,  (hereinafter referred to as "BSC") for the period June 1,

L972 thxaugh May 31, 1975 in the total  amount of g161110.01, plus penarty and

in te res t .

Said not ices were issued as the result  of  BSC f i l ing New York state

and local sales and use tax returns as a group, in January 1976, with no

remit tance. The amount of tax reported on such returns is not.  at  issue. The

appl icant was not registered with the Sales Tax Bureau.

2. BSC did not col lect sales tax on i ts membership dues, in i t iat ion fees

and lesson charges during the aforementioned periods. Sales tax was not

col lected because BSC was of the opinion that i t  was an educat ional organi zat ion

exempt from tax.

0n June 1'  1975, BSC started col lect ing and remit t ing tax when i t

received an outside legal opinion that i ts dues may be subject to tax.

3. BSC was incorporated in 1932 under the membership corporat ion laws of

New York State. The membership of BSC was started by alumni from Nichols

School,  a pr ivate educat ional inst i tut ion with Grades 5 through 12. In 1964,

BSC noved i ts operat ions to a new skat ing arena buit t  on the Nichols School

campus. At this t ime, BSC amended i ts purpose as contained in the cert i f icate

of incorporat ion Lo read as fol lows:

This corporation is organized for the moral and mental improvement
of men, ltomen and children through affording inhabitants of the City
of Buffalo and western New York an opportunity to improve their
physical  f i tness and to sLr ive for personal excel lence in the ut i l i -
zation of their talents and skills by advancing and encouraging the
study of and part ic ipaLion in ice f igure skat ing; establ ishing and
implementing programs of instruct ion in the arL, ski l ls,  discipl ines,
techniques and science of ice f igure skat ing; through foster ing
interest and appreciat ion of and developing talents and ski l ls for
promotion, producLion and management and further ing desirable att i tudes
regarding cooperat ive endeavors by producing an ice review without
pecuniary prof i t  to any member, of f icer,  or director,  embracing
part ic ipat ion of the menbers in planning, mater ial  select ion, cast ing
set design and construct ion, choreography, l ight ing and costuming;
through discovering and affording gi f ted individuals an opportunity
to develop their  except ional talents by encouraging interest and
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providing guidance and coaching in those qual i t ies and techniques
su i tabre  to ,  and requ is i te  fo r ,  par t i c ipa t ion  in  loca1,  reg iona l ,
nati-onal and olynpic competition, and also by sponsoring, organizing
and host ing local and regional f igure skat ing competi t ions part ic i-
pated in by the members without pecuniary profit to any member,
off icer,  or director,  al l  wi th a view to developing qual i f ied olynpic
part ic ipants who wi l l  successful ly and worthi ly represent the United
States; and to do al l  th ings necessary and proper for the moral and
mental improvement of men, women and children through the above.

4- BSC and Nichols School shared the use of the skat ing arena. Nichols

School,  as part  of  i ts curr iculum, offered elect ive courses in ice f igure

skat ing and had exclusive use of the arena during school hours. The arena was

restr icted to BSC members during evening hours. Pursuant to an oral  agreement

with Nichols School,  BSC was required to pay to Nichols School 75 percent of

the annual operat ing expenses incurred. In addit ion, i f  BSC membership dues

and ini t iat ion fees exceeded their  pro rata share of expenses, the excess was

to be paid towards Nichols Schoolrs indebtedness on the real property;  however,

BSC has no equity in the real property.

5. The annual dues structure of BSC is as fol lows:

Family
Marr ied Couples
Single
Guardian
CIergy
Faculty

$330
225
180
225

75
75

There is also an ini t iat ion fee of $180 for family and marr ied couples and

$130 for a single membership.

Mernbership in the BSC is open Lo the publ ic.  Nichols School students

must be a BSC member in order to use the faci l i t ies during the t imes designated

to  BSC.

6.  Inst ruct ion

the membership dues.

Instruction is given

in the art  of  f igure skat ing. is not provided as part  of

lessons are avai lable to members for an addit ional fee.

by teaching professionals hired by BSC. lesson fees are
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billed monthly to members by BSC who in turn pays such receipts to the profes-

sional.  The professional instructor receives no other compensat ion from BSC.

7. BSC had t imes scheduled for members to part ic ipate in certain aspects

of f igure skat ing, such as dance or spins. However,  the faci l i t ies were not

closed to those members not part ic ipat ing in the scheduled act iv i ty.

8. Neither the Board of Directors nor the off icers of BSC received any

compensat ion for their  services.

9 -  Instruct ion in the art  of  f igure skat ing is l imited to BSC members.

10 .  Reasonab le  cause ex is ted  fo r  BSC's  fa i lu re  to  co l lec t  sa les  tax  f rom

i ts  members .

CONCTUSIONS OF tAI,{

A- That sect ion 1116(a)(a) of the Tax Law provides for the exenpt ion

f rom sa les  and use taxes ,

Any corporat ion. .  .organized and operated exclusively for rel ig ious,
char i tab le . . .o r  educat iona l  purposes . . .no  par t  o f  the  ne t  earn ings
of which ensures to the benef i t  of  any pr ivate shareholder or individual,
no substant ial  part  of  the act iv i t ies of which is carrying on propaganda
or otherwise attempting to inf luence legislat ion and which does not
par t i c ipa te  in  o r  in te rvene in . . .any  po l i t i ca l  campaign  on  beha l f  o f
any candidate for publ ic off ice.

B. That appl icant is not organized or operaLed exclusively for educat ional

or any of the exempt purposes set forth in sect ion 1116(a)(a) of the Tax Law;

therefore, appl icant is not an organizat ion exempt from the imposit ion of

sa les  and use taxes .

C. That appl icant is an athlet ic club within the meaning and intent of

sect ion 1105(f)(2) of  the Tax law, and as such, i ts membership dues and ini t iat ion

fees are subject to tax. That fees for lessons bi l led by appl icant to members

const i tutes addit ional dues and are therefore, subject to tax pursuant to

sec t ion  1105( f ) (2 )  o f  the  Tax  law.

D. That appl icant is l iable for sales taxes where i t  has fai led to
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co l lec t  the  same f rom members ,  pursuant  to  sec t ion  f f33(a)  o f  the  Tax  law.

E. That interest in excess of the minimum statutory rate and the penalty

imposed pursuant t .o sect i -on 1145(a) of the Tax law are cancel led.

F. That the appl icat ion of Buffalo Skat ing Club, Inc. is granted to the

extent indicated in Conclusion of Law "E'r ,  and that except as so granted, the

app l ica t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 1 le80

COMMISSIONER


